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ORDER

Per Vijay Pal Rao, JM:

This appeal by the assessee is directed against the revision order
dated 31.03.2021 of Pr. Commissioner of Income Tax, Indore -1, passed
u/s 263 of the Act for Assessment Year 2012-13. The assesse has raised

following grounds of appeal:

“That Ld. Commissioner of Income Tax has erred in setting aside the
assessment completed by Ld. AO dated 16.12.2018 treating the
same as prejudicial to the interest of revenue as per the provisions of
section 263 of the Act without considering the submissions and
documents the submission and documents as submitted either before
him or before Ld. AO.”
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2. The assesse is individual and did not file any return of income u/s
139 of the Act for the year under consideration. The AO received the
information of various transactions done by the assesse during the year

under consideration as under:

1.Deposited Rs.2,00,000/- in cash in saving bank account.
2.Invested Rs.2500000/- in mutual fund.

3.Purchased immovable property of Rs.39,00,000/-

4.Time deposit of Rs.30,00,000/-

5.Received interest of Rs.270282/-

3. Accordingly the AO reopened the assessment by issuing notice u/s 148
of the Act on 29.03.2018. The assesse filed return of income on
14.11.2018 declaring total income of Rs.4,84,350/-. In the assessment
completed u/s 147 r.w. section 143(3) on 16.12.2018 the AO made
addition of Rs. 1,73,349/- on account of interest income from the saving
bank account as well as on fixed deposit. Subsequently ongoing through
the assessment record Ld. Pr. CIT found that certain pointes were not
taken into consideration by the AO while completing assessment vide
order dated 16.12.2018. The Pr. CIT noted that the AO passed order
without making required examination/investigation which has resulted
the assessment order being erroneous in so far as prejudicial to the
interest of revenue. Accordingly show cause notice u/s 263 was issued on
19.02.2020 raising the issue of allowability of the claim of deduction u/s
54B in view of the deemed full value consideration u/s 50C at
Rs.2,30,26,000/- as against the consideration shown by the assesse of
Rs.1,60,00,000/-. The assesse file the reply to show cause notice on
27.02.2022. The pr. CIT was not satisfied with the reply filed by the
assesse and passed impugned revision order whereby the order of the
assessing officer was set aside being erroneous so far as prejudicial to the
interest of revenue and directed the AO to examine the issue discussed in

the revision order and passed an order as per law after necessary
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verification, inquiry and investigation. Aggrieved by the impugned order of

the Ld. Pr. CIT the asssee filed present appeal.

4. Before the Tribunal Ld. AR of the assesse has submitted that at the
time of assessment proceedings the AO raised various quarries vide notice
u/s 142(1) followed by order sheet entries from time to time. The assesse
complied all the queries raised by the AO through his submission dated
25.11.2019, 06.12.2019 & 07.12.2019. Ld. AR has referred to the
submissions filed by the assesse before the AO and submitted that the AO
examined all the issues on which the assessment was reopened and only
after the examination and satisfaction the AO accepted the computation of
long term capital gain as disclosed by the assesse. Therefore, the order
passed by the AO is after consideration and appreciation of the
explanation offered by the assesse. Thus, the Ld. AR has submitted that
this is not a case of lack of inquiry on the part of the AO so as to give
power to the Pr. CIT to set aside the assessment order being erroneous
and prejudicial to the interest of revenue. He has relied upon the decision
of Kolkata Benches of the Tribunal in case of Peerless General Finance &
Investment Company Ltd. v. DCIT (2021) 87 ITR 281 / 211 TTJ 823 / 203
DTR 103 (Kol.)(Trib.) and has also relied upon the decision of the Raipur
Bench of this Tribunal in case of Mahabir Prasad Ajirma v. PCIT 213 TTJ
610/206 DTR 361 (Raipur)(Trib.)

S. Ld. AR has submitted that the AO has finalized the assessment
order after accepting assessee’s computation of capital gain. The AO
raised specific query which were explained by the assessee in connection
different transaction value of the sale consideration and value adopted by
the Stamp Duty Authority. Thus, it proves that the AO has after making
proper inquiry and applied his mind accepted the claim of the assessee it

cannot be termed as erroneous and prejudicial to the interest of revenue.

6. Ld. AR has submitted that the assessee interred into an agreement
for sale of agricultural land in the year 2011 through registered agreement

dated 29.10.2011 thereafter the sale deed was executed and registered on
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10.01.2013 and 28.03.2013. Therefore, the stamp duty valuation as on
the date of agreement will be applicable and not on the sale deed. Ld. AR
has thus submitted that the sale consideration shown in the sale deed is
not less than stamp duty valuation as shown in the agreement dated
29.10.2011 and therefore, there is no deemed consideration can be
adopted based on the stamp duty valuation as on the date of sale deed.
Thus, the Ld. AR has submitted that the impugned order passed by the
Pr. CIT is not sustainable in law and liable to be quashed. He has referred
various decisions on the point that if the prior agreement to sale is entered
between the parties and the agreement is registered and part payment is
made then the stamp duty value u/s S0C would be applicable as on the
date of agreement. The amendment in the provisions of section 5S0C are
held to be retrospective and therefore, the same is effective from 1st April

2003 and not from 1st April 2017.

7. On the other hand, Ld. DR has submitted that the assessment order
is completely silent on the issue and therefore, it is clear case of lack of
inquiry on the part of the AO while passing the assessment order. He has
referred to the impugned order of the Pr. CIT and submitted that the
Ld.Pr. CIT has considered all the objections raised by the assessee in
response to the show cause notice. He has relied upon the impugned
order of the Pr. CIT.

8. We have considered the rival submissions as well as relevant
material on record. Since there was no return of income filed by the
assessee the assessment was reopened by the AO and the assessee was
asked vide notice dated 12.10.2018 u/s 142(1) to submit copy of purchase
deed and sale deed of the property sold during the financial year 2011-12
and also submitted copies of all agreement to sale and purchase of
property executed during the year under consideration. The relevant query

in para 9 of annexure to notice u/s 142(1) is as under:

“9.Please submit copy of purchase deed and sale deed of the property
sold during FY 2011-12 relevant to AY 2012-13. Also submit the copies
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of all agreements to sale or purchase of properties, executed during the
year under consideration.”

9. The AO has not taken up the issue of correctness or allowability of
of deduction u/s 54B or applicability of the provision of section 50C of the
Act. Neither in the show cause notice issued u/s 142(1) nor in the
assessment order the AO has taken up these issues of correctness of the
claim of deduction u/s 54B and applicability of provision of section S0C of
the Act. The assessment order is silent on these points. The provisions of
section 50C are otherwise mandatory to be applied by the AO and only if
the assesse raised the objection regarding the adopting of deemed full
consideration as per section 50C(1) of the Act. The AO has either to
accept explanation of the assesse or referred the valuation to the DVO for
determination of the fair market value of the property. As per the first
proviso to section 50C(1) if there is a prior registered agreement for the
transfer of the capital asset the value adopted or assessment by the stamp
value authority on the date of agreement may be taken for the purpose of
computation full value of consideration of such transfer. However the
stamp duty value as on the date of registered agreement would be for the
same capital asset which is finally sold vide subsequent sale deed and not
something which was different capital asset at the time of agreement then
at the time of sale deed. For instance if the assesse entered into an
agreement to sale a plot of land with a house to be constructed before the
sale deed to be executed then the stamp duty value of both land and
building as on the date of agreement would be the deemed full value
consideration u/s S0C of the Act. In the case in hand the assesse entered
into two agreements both dated 29.10.2011 to sell the land in question to
M/s. Jems Real Estate Pvt. Ltd. under one agreement and to Shri Suresh
Kumar Jain under another agreement. All other terms and conditions of
both agreements are identical and common. The relevant clause 1 to 4 of

first agreement are reproduced as under:
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1.390FT Gl HfA 3GN faHRT FIf9For & JioteTr FHiF 169-61 H HHIfET
& | FIfFRT GaRT it H FHIESE HAT H GIeT FXaA 8 HA F@nAA &
ITTH FgAIT H et [Fgiad #X AGTAT & Gied [@3FT 9T y@us FT
50% HIRIT & AT HHEGH T 379 [HAGfd safFd Jear awer #
gt 1@ 97 & AEIH & faar S |

2) Tg &, 3% afvlad $iY HI7 va JA & qgot # qred gl et fawT
F17 HGUS & HHET IHAFR ot fAbargss & 319 Farger #1 & 69,00,000-00
(37T AE) H [GFT 7 [0IT 817 39 SFTgR g &, 68,34,600-00(35HE
TG AT IR & G &) dF FHF 373046 faediw 15.09.2011 T d&F
I [N Us FAYY @ GaRT HI5d X el Gl 3 56 [3%T TagR &
oy IRY 15 fagw H GId #N 3FT HIA F IHGeTF GRS, [@AFT 97 FT
G UG [F59IGeT H9F AT HS alE TE AIH H FGT 49 | TAT 3FT HH
& &dgol 3aN fAFRT GIfGF0T & GIeT 8l Gl [3%d I H@0s qred FNeA vd
37 G H FHET Fd UG FAGIRIT It 8 AT Bl F fod H v Gofipd
3T FETIR 97 F [A5qGe Td Gofige 4T ST 6T & /

(3)  Tg & GIfAFRT & 3Fd A F dacl [@HAT yEs GIad el F Hafael
& GRUTHEGRT Jla HIA FT [AFT-97 Her [@Far & ganT gifdert & gar H
Gofiped FXEIAT HToT §'3JTF# E/‘W&#W&VW.@FWW%
3TEIR 9¢ F9EfiT fa#-97 &1 [[759IGeT &7 Gl [5fde Bereawyq Hred §ld arel
G5 G¢ T el FT & APR FI7T va GifelhRl GaRT HEs F1 Gol1ded HT
Far & gET H HET 3T T FHIT SHH §H [Aar # &z gHR S H9fa 78
gt |

4) Tg &, Fle Far AT FAIE 169-d H FHIEST 3 spEan#Aal &
5F JPR FIEHRT & el HA & AR 9% 50% FIRId fdafdd @s e
PN & &l [aar g T e & f 57 el saiaeT & ara [ st aHT
GIFHRT &1 3e HIAGl @ T AHT F HET AN 93 H@3 Jded 8 Iar
v G357 HES G FNel 8 g FEGd e T YA FIFT T FNel F
ferzr @gs §OR [t 3o 3rar ATfd & IR B |

10. Similarly the agreement to sale of land to Shri Suresh Kumar Jain

contains identical terms and conditions are as under:

1.3WIFT alvld A G [GFRT FIfEaxor $I Fistedr HHF 16951 H FHIfGE
& | FIf#RT GaRT FistAr H FHIGSE HAT H GIeT FNaA 8 HA F@AA &
ITTH FeHIG H AT fASgIlad #X AT H GId [FT g HEgus
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50% FIARId @ RTaR HIAFGTHT AT 3% [AG10d SdfFd Irar JET &
Gl fawa g7 & HEGH & faar S |

2) Tg &, 3% afvlad $iY HI7 va JA & qgot # qred gl ek T
T HEUS 3 HHET IHGHR Hgl fadhargas = 39 Fargar & . 91,00,000-00
(zAFgI-a &%) H [@FT & f3Ir glax &92 90,00,000-00 (758 &%)
[AFTER GIed & felv & 374 50 3% egapR e o Tl ST fadis &
15 faad H GIed ¥ 3% A & [AFT-99 FUaT IHaeTd GEldsl &7 f7sqrge
UG GSAigeT 3199 AT 3T9% le T4 FA1H H I HHI GIed N o | TAT 3FT
A & gacl H 3aN faFrT GifeFor & e gl dlel g F9d @vs gred
FNeT UT 3HF HGEL H HHET FA UG FRIGIRA #We 8 T FAT @ AT
ST A /1T AT A GRS Sid & Bd # v Gofigd HH HETIR 97 &I
f™q1GeT UG GofigeT FXaIT ST ET &/

(3) TF f&, GIfdFRT & 397 A & dgol [T §Es FIed el 3 Iogael
& GRUTHEGRT Jla HA T f[AmT-97 Heh [@Far & ganT gifdert & g H
Tl FREAT JHaTF §3HT Al & FIGFRT &I ST & T §T S HFTE &
TR GX ey Jfafarer/fasa-aa &7 dsaige &% 371 [ Bereaey gred g
grel &S G¢ HIT T FT & PR §9T UF GIfFRT GaART H&5 H AT
HTT Sar & g&7 H HET [T ST T 3HH §H [QFar # Fis5 BRI 3Tafa
Tl 81 |/

(4)  Fg @ I Far T FHIF 169-8 H FHIGT I SEHI F M
59 YFR IR & Jgaftld HIA & IR 9% 50% FIRId s y@s ared
INGT & &l fAghar Ig Giffad #xa & & 56 e fAvaiee 3 &ia fadl i G T
TR @ 37T AT & & AT FX HET AFN G §Es JHaeT g el
U 5T HES GITT Nt 8q 3M1dge Fqd #el AT Yef: \‘-/glq"d 31:3«/2/ A F

fad @gs FIv fe 3or¢ 3¥yar Jrafa & IR B9 |

As it is evident from the agreement to sale that the assesse agreed to

sell the land in question after it is controverted into non-agricultural land

and therefore, what was sold by the assesse vide sale deed dated
10.01.2013 & 28.01.2013 was non-agricultural land. Therefore, the high

stamp duty value of non-agricultural land is given in the sale deed but

there were prior agreements to sale dated 29.10.2011 hence, the stamp
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duty value of non-agricultural land as on 29.10.2011 would be applicable
and deemed to be full value consideration as per section SOC of the Act
and not the stamp duty value of agricultural land as claimed by the
assesse. The assessment order is completely silent about the issue of
applicability of section 50C as well as correctness of the claim u/s 54B.
Further there was no inquiry conducted by the AO on these issues rather
the AO did not look into crucial fact that at the time of sale deed the land
in question were not agricultural land. Assessment order does not exhibit
any thought process of the AO and therefore, it is a case of non-
application of mind on the part of the AO as well as absolute lack of
inquiry which renders the assessment order as erroneous so far as
prejudicial to the interest of revenue. Accordingly in the facts and
circumstances of the case as well as in view of the above discussions we
do not find any error or illegality in the impugned order of the Pr. CIT. The

appeal filed by the assesse is devoid of any merits or substance.

12. In the result, appeal of assessee is dismissed.

Order pronounced in the open court on 02.08.2023.

Sd/- Sd/-
(B.M. BIYANI) (VIJAY PAL RAO)
Accountant Member Judicial Member

Indore, 02 .08.2023

Patel/Sr. PS

Copies to: (1) The appellant
(2) The respondent
(3) CIT
(4) CIT(A)
(5) Departmental Representative
(6) Guard File
By order

Sr. Private Secretary

Income Tax Appellate Tribunal
Indore Bench, Indore
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